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BRIEF FOR APPELLANT 


STATEMENT OF THE CASE 


Appellant (herciniafter defendant) was token into custody 
April 18, 1969, and subsequently charged with Second Degree Burglary 
(22. D.C. Code 18016). He was kept in custody in the District of Columbio 
Jail and Lorton Reformatory. He pleaded guilty and was sentenced on 


June 3, 1970. The sentence was for “imprisonment for a period of four (4) 
years to twelve (12) years...consecutive to term presently being served 


under prior sentence elsewhere." Defendant filed a timely appeal from the 


judgment and commitment. 


STATUTE INVOLVED 


18 U.S.C. 33568. Effective date of sentence; credit 
for time in custody prior to the 
imposition of sentence 


The sentence of imprisonment of any person convicted 
of an offense shall commence to run from the date on which 
such person is received at the penitentiary, reformatory, 
or jail for service of such sentence. The Attomey General 
shall give any such person credit toward service of his 
sentence for any days spent in custody in connection with 
the offense or acts for which sentence was imposed. As 
used in this section, the term “offense” means any criminal 
offense, other than an offense triable by court=martial A 
military commission, provost court, or other military 
tribunal, which is in violation of an Act of Congress 
and is triable in any court established by Act of Congress. 


If any such person shall be committed to a jail or 
other place of detention to await transportation to 
the place at which his sentence is to be served, his 
sentence shall commence to run from the date on which 
he is received at such jail or other place of detention. 


No sentence shall prescribe any other method of 
computing the term. 


June 25, 1948, c. 645, 62 Stat. 838; Sept. 2, 1960, 
Pub-L. 86-691, 81(a), 74 Stat. 738; June 22, 1966, 
Pub. L. 89-465, §4. 80 Stat. 217. 


ARGUMENT 


Defendant should have been given cradit for ily months’ 
incarceration from date of arrest until date of sentencing 
under 18 U.S.C. §3568 as he was in custody in District 
of Columbia facilities "in connection with the offense 
or acts for which sentence was imposed." 

18 U.S.C. §3568, set out above, odministratively gives 
credit toward service of a sentence "for any days spent in custody in 
connection with the offense or acts for which sentence was imposed.” It is 
applicable to offenses under the District of Columbia Code, as in this case. 
Stapf v. United States, 125 U.S. app. D.C.100, 367 F.2d 326 (1966). 

The Trial Court's sentence would negate this rule by making the sentence 
“consecutive to term presently being served under prior sentence elsewhere.” 

Although the Trial Court referred to defendant serving 
@ “prior sentence elsewhere,’ the record does not support this statement. 

The record shows defendant wes incarcerated between the date of his 
arrest and the date of sentencing at the District of Columbia Jail (please see 


Plea of Defendant, Septenber 19, 1969) and ct torton Reformatory (please 


see certificate of service of indictment, September 9, 1969). He was 


never "elsewhere" during this period. | 
The question remains whether defendant spent the 131/2 
months between arrest and sentencing “in custody in connection with the 
offense or acts for which sentence was imposed." The record is.clecr that 
defendant wes not incarcerated immediately before his arrest and was con= 
tinuously incarcerated in District of Columbia facilities from the time of 
73 


his arrest for a District of Columbia Code offense to the time of his sentencing. 
The presumption must be and the record does not indicate to the contrary, 
that defendant was "in Custody in connection with the offense or acts for 
which sentence was imposed," 

The allowance of credit for pre-sentence time in custody, 
absent the Trial Judge's indication to the contrary, would be automatic: 

"eeeWe point out thar there is no need to remand 

the case for a sentence allowing credit for time 

setved prior to sentencing. "The computation of 

the service of a legally rendered sentence is 

an administrative responsibil ity.’ Lee v. United 

States, 400 F.2d ct 189. The low requires the 

Attomey General to give credit administratively 


to the defendenis for the pre-sentence jail 
service," 


Bostock Ve U.S., 409 F e2d 5, 6 C.A. Tex. 1969) 

It is clear that a defendant is entitled to credit for pre- 
Sentence custody regardless of whether that Custody was effected by want 
of bail and irrespective of cay applicable minimum or maximum sentence, 
Putt v. United States, 392 F.2d 64, 66 (5th Ciz. 1968), cert. denied, 393 
U.S. 929, 89 S.c:, 264, Z1 L.Ed. 2d 266 (1S683; Czyans v. Blackwell, 
387 F2d. 766, 768 (Sth Cir. 1967), 


CONCLUSION 
ee IN 
For the foregoing reaions, the apaellant urges the Court 


fo remand the case with directions to credit against appellant's sentence 


herein the time he was held in custody between his arrest on April 18, 1969, 


and his conimitment on June 3, *970- 


Respectfully submitted, | 
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ISSUE PRESENTED * 


In the opinion of appellee, a single issue is presented: 


To how much credit is appellant entitled for time spent 
in custody prior to sentencing? 


* This case has not previously been before this Court. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant and Milton McDaniel were charged in a one- 
count indictment filed September 9, 1969, with burglary 
in the second degree in violation of 22 D.C. Code § 1801 
(b). Appellant and McDaniel began trial before a jury 
and the Honorable John H. Pratt on April 8, 1970. On 
April 9, however, they both entered pleas of guilty to the 
indictment. Appellant was sentenced to four to twelve 
years on June 3, 1970, the sentence to run consecutively 
to the term appellant was then serving as a parole vio- 
lator in another case. This appeal followed. 


(1) 
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Appellant has a long history of criminal activity in- 
cluding several felony convictions (Tr. 2).1 On April 5, 
1963, in Criminal Case No. 162-63, appellant pleaded 
guilty to assault with intent to commit rape, and on May 
10, 1968, he was sentenced to imprisonment for a period 
of two to eight years. On January 13, 1967, appellant 
was place on parole until May 9, 1971. 

Appellant burglarized the home of Mr. James E. Suber 
on April 18, 1969, and was unable to make bond. Conse- 
quently, appellant was housed in the District of Columbia 
Jail on the charge of second-degree burglary from April 
19, 1969 (the date of his presentment), until June 3, 
1970, the date of his sentencing for the burglary. While 
he was in jail, appellant’s parole violation, 7.¢., the bur- 
glary of Mr. Suber’s home, resulted in the execution of a 
warrant to re-incarcerate appellant on the 1963 convic- 
tion. The prison authorities set September 16, 1972, as 
the date for final release of appellant from the 1963 
sentence.” 


ARGUMENT 


Appellant is entitled to thirty-two days credit for time 
served and not 1314 months. 


Appellant seeks credit toward service of his sentence 
for burglary for 1314 months in custody from his arrest 
on April 19, 1969, for burglary till his sentence on that 
charge on June 3, 1970. We agree that appellant was 
incarcerated from arrest till sentencing but disagree 
with appellant as to why he was housed in the District 
of Columbia Jail for those 1314 months. 

Appellant did not make bond when presented on April 
19, 1969, and therefore was placed in the D.C. Jail pend- 


1 This citation refers to the transcript of the sentencing pro- 
ceedings of June 3, 1970. 


2This information, which is not a part of the record, can be 
readily verified and to our understanding is not challenged by 
appellant. Cf. United States v. Kearney, 186 U.S. App. D.C. 328, 
331 n.4, 420 F.2d 170, 178 n.4 (1969). 
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ing trial. Appellant would have been entitled to the 
credit he now demands had he been detained merely for 
failure to make bond. 18 U.S.C. § 3568; see Putt v. 
United States, 392 F.2d 64, 66 (5th Cir.), cert. denied, 
393 U.S. 929 (1968) ; Bryans v. Blackwell, 387 F.2d 766, 
768 (5th Cir. 1967). However, appellant remained in cus- 
tody only from April 19, 1969, through May 20, 1969, for 
failure to meet bond on the instant burglary. On May 21, 
1969, the parole board executed a warrant for parole 
violation against him. The execution of the warrant was 
related to the parole conditions of appellant’s January 
1967 parole and meant that appellant had failed as a 
parolee and had to be re-incarcerated. The prison au- 
thorities set September 16, 1972, as the date of appellant’s 
release from his 1963 conviction of assault with intent to 
commit rape. Therefore, since appellant was in custody 
for only thirty-two days before the warrant was executed, 
he is entitled to only thirty-two days credit, not 13% 
months for his period of incarceration prior to sentence. 

Moreover, such credit is granted not by the courts but 
by the Attorney General, acting through the prison au- 
thorities. It is they who must give to an incarcerated 
defendant that credit to which he is statutorily entitled, 
7.é., credit for all time spent in custody for the offense 
regardless of when it was served. The prison ‘authorities 
have no discretion to withhold such credit, and there is no 
indication in the present case that they have even attempt- 
ed to do so. 

What appellant really wants is to make the sentences 
run concurrently. This is a matter of which appellant can- 
not complain, for the question of whether sentences are 


$18 U.S.C. §3568 provides in pertinent part: 

The sentence of imprisonment of any person convicted of an 
offense shall commence to run from the date on which such 
person is received at the penitentiary, reformatory, or jail for 
service of sentence. The Attorney General shall give any 
such person credit toward service of his sentence for any days 
spent in custody in connection with the offense or acts for 
which sentence was imposeq’, . -- (Emphasis added.) 
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to be concurrent or consecutive is exclusively within the 
discretion of the sentencing judge.* Ponzi v. Fessenden, 
258 U.S. 254 (1922); Barringer v. United States, 130 
U.S. App. D.C. 186, 399 F.2d 557, (1968), cert. denied, 
393 U.S. 1057 (1969) ; United States v. Santore, 290 F.2d 
51 (2d Cir. 1960) (en banc), cert. denied, 365 U.S. 834 
(1961) ; Sherman v. United States, 241 F.2d 329 (9th 
Cir.), cert. denied, 354 U.S. 911 (1957); cf. Irby v. 
United States, 129 U.S. App. D.C. 17, 390 F.2d 432 
(1967) (en banc). 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney, 


JOHN A. TERRY, 
KENNETH MICHAEL ROBINSON, 
Assistant United States Attorneys: 


«Subject to certain exceptions not pertinent here. 


Wo. Ss. coveanmenr paintine orrice, 1970 


